


THe City oF NEwW YORK
OFFiCE OF THE CITY CLERK

141 WORTH STREET
NEW YORK, N.Y. 10013 -

‘MICHAEL McSWEENEY
CITY CLERK, CLERK OF THE GOUNGIL

August-4, 2014
'BY HAND DELIVERY

Honorable Melissa Mark-Viverito, Speaker
The Council of the City of New York

City Hall

- New York, NY 10007 - '

' Re: Petition

" Dear Madam Speaker:

. On July 3, 2014, a petition (the “Petition”) was filed in the Office of the City
Clerk (the “City Clerk™) pursuant to Section 37 of the Municipal Home Rule Law

(“MHRL”). The Petition seeks to amend the New Yoik City Charter (the “Charter”) by

adding a local law that would mandate the Department of Buildings (the “Department™)
to investigate the collapse of any building that is at least twenty stoties high, The new.
law would cover any collapse on or afler September 11, 2001, excludmg the former-1

World Trade Center and 2 World Trade Center. The text of the petition is transmitted as

an attachment to this letter.

Section 24 of the MHRL requires that the City Clerk transrmt to the City Council
no later than August 4, 2014, a certificaie that the Petition comphes or does not comply,
as the case may be, with all the requirements of the law. -

Based upon a review of the Petition conducted at my direction, I have concluded

that the Petition contains not more than 27,892 qualifying signatures, which ‘is less than
the 30,000 signatures legally required for submission to the electors of the City of New
York (the “City”) under Section 37 of the MHRI.. Based on the foregoing review ! have
further concluded that not fewer than 37,688 signatures contained therein are invalid.

The primary reason for such invalidity was the failure of the signers to be registered and
qualified to vote in the last general clection conducted in the City preceding the filing of
the Petition, as is required by law. Other reasons include, but are not limited to, the
failure of the signers to insert certain requisite information such as the date the Petition
was signed or their address of record as a gualified voter, the presence of duplicate
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signatures by the same signers, and the failure to have such signaures correctly .
witnessed. The failure to meet the requisite number of s1gnatures renders the Petition

_ mvalid.

Furthermore, based on the :advice of the Office of the Corporation Counsel, I have
concluded that the Petition is otherwise invalid for several reasons: - .

1. The Petition’s financing plan is deficient under the MHRL. Under Section
37(11) of the MHRL, if a proposed local law necessitates the expenditure of moneys,
then the petition must contain “a plan to provide moneys and revenues sufficient to meet
such proposed expenditures.” The Petition here does not meet this requirement for two
reasons. First, it imposes an unauthorized tax. Although the City can impose fees, it
cannot impose taxes witliout New York State anthorization. ‘Here, the surcharge imposed
by the Petition would be an unauthorized tax, rather than a fee, because the surcharge is
insufficiently related to the permitting and regulatory scheme goveming “Construction
- Permits” as defined in the Pétition, and would impermissibly serve to offset the costs of
broader ‘Department functions. Second, the plan cannot be implemented in accordance
with the principles of accounting that the City must follow under the New York State
Financial Emergency Act for the City of New York (“FEA™). . Section 8 of that law
requires the City’s budget to be balanced in accordance with generally accepted
accounting principles (“GAAP”). Pursuant to the FEA and GAAP, the City is not
generally permitted to create funds of City revenues held directly by a City agency and
simply “rolled” from one fiscal year to the next to be used on an as-needed basis. Rather,
in order to avoid improper deficit spending, current year expenditures must be made
using only cumrent year revenues. The Petition’s financing plan would not be
implemented in accordance with these principies. .

2. The Petition is misleading and fails to give voters adequate notice of the
purpose and effect of the proposed amendment. Courts have consistently held that
referendum proposals must provide the voters adequate notice as to the meaning and
implications of the proposed Charter amendments. The Petition fails to give voters
adequate notice thal its primary and immediate effect would be to re-investigate the
collapse of one or more structures on September 11, 2001. In addition, the Petition does
not adequately define “Construction Permits,” a term that is key to understanding which
- permits would be subject to the surcharge that is the basis. of the High-Rise Safety

Initiative’s financing plan.

3. The Petition proposes what amounts to an impermissible advisory
referendum. An earlier petition seeking to investigate (or reinvestigate) the events of
September 11, 2001 was held fo be invalid in part because it did not deal exclusively with
municipal matters but rather encompassed matters of state, national, and even
international concern. Burke v. Bd. of Elections, Index No. 110779/09, slip op. at 10-12

"(Sup. Ct. N.Y. County Sept. 25, 2009) (Crespo, Special Ref) (citation omitted),
confirmed, Burke v. McSweeney, Index No. 116719/09 (Sup. Ct. N.Y. County Oct. 8,
2009). Because the earlier petition sought to reinvestigate the events of September 11,
2001, it was found to be “merely advisory” and therefore unauthorized. Burke v. Board




-of Elections, Index No. 110779/09, slip op. at 12 (Crespo, Special Ref.). The present
Petition suffers from the same defect in seeking to reinvestigats the events of September
11,2001 and is therefore similarly unauthorized.

Finally, the Office of Comorauon Counsel has concluded that the Petition’s
severability clause cannot be employed to save the non-flawed portions of the Petition
duf_: to the nature and extent of the Petition’s legal flaws.

Accordingly, I hereby certify that the Petition does not comply with ‘the
requirements of law and therefore, it is ineligible for submission to the electorate. A
copy of this letter is being forwarded to the person by whom the Petition was filed

pursuant to Section 37(5) of the MHRL.

Sincerely,

Michael McSweeney
City Clerk -
Clerk of the Council

e Leo Glickman
Encl.
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK

X
In the Matter of the Application of
NEW YORK CITY COALITION FOR AFFIRMATION OF
ACCOUNTABILITY NOW, INC., VALERIE STEPHEN KITZINGER IN
LUCZNIKOWSKA, AND DONAIL BUTTERFIELD, RESPONSE TO THE

- ORDER TO SHOW CAUSE
Petitioners, DATED AUGUST 7,2014

- against - Index No. 2014/100814

MICHAEL MCSWEENEY, CITY CLERK OF THE CITY
OF NEW YORK, |

Respondent,

For an order, pursuant to Article 16 of the Election Law
And Municipal Home Rule Law24 and 37, to compel
Respondent to certify that the Petition conforms with all
requirements of law.

X
- STEPHEN KITZINGER, being an attorney admitted to practice before the

courts of this State, hereBy affirms under the penalties of perjury:

1. [ am an Assistanf Corporation Counsel in the office of Zachary W. Carter,
Cdrporation Counsel of the City of New York, attorney for respondeﬁt Michael McSweeney, the
City Clerk and Clerk of the Council of trhe‘ City of New York (the “Clerk™). As such, I am
familiar Mﬂl the facts of this case. .

2. This prc_)‘ceedin‘g, commenced by the filing and service of a verified
petition (the “Veriﬁed Petition™) concerns an attempt to validate petitioner New York City
Coalition for Accountability Now, Inc.’s (“NYCCAN") refere_:_ndum petition (the “Petition™) .
seeking to place a referendum on the November 4, 2014 General Election ballot to amend the

~ Charter of the City of New York by requiring the Commissioner of Buildings to investigate “any

incident, occurring on or after September. 11, 2001, in which, in the Commissioner’s judgment a




portion comprising most or all of a [building located in New York City of at least 20 stories -
excluding 1 and 2 Wérld Trade Center] has _coﬂapscd to the ground.” Petiﬁon, 13.

3. Petitioners, in conclusory fashion, allege that the Petition is valid in all
respects. Specificaily, they allege that: (1) “[m]ore than 30,000 signatories to the Petition were
qualified electors of the City of New York” (Petition, ‘ﬂ 9); (2) the proposed amendment is “well
within the contemplated scope for a referendum contemplated by .MHRL § 377 (Petition, g 22);
and (3) the proposed amendment “provides a reasonable financing plan that is steady, reliable,
adequate, not speculative and particular” (Petition, ] 26)." | |

4. The Clerk timely and properly determined that the Petition contained
fundamental and irremediable flaws, rendering it non-compliant with the Municipal Home Rule
I;‘a\;v. First, the Petition fails to contain the requisite number (30,000) of valid signatures.
Second, the Petition fails to provide a legitimate financing plan to cover the costs of any and all
investigations required to be carried out in accordanée with the proposed amendment as required
by section 37 of the MHRL, in that its proposed surcharge would in fact constitute an
unauthorized tax not linked to legiﬁmate administrative costs and could not be implemented
consistent with accounting principles mandated by State law. Third, the Petition is misleading
on its face as it fails to give voters and signatories adequate notice of the purpose and effect of
the proposed amendment, particularly that its primary and immediate effect concerns re-

investigation of the events of September 11, 2001. Fourth, it does not adequately define

! Petitioners make additional allegations and arguments concerning the scope of the investigative
powers set forth in the proposed amendment which don’t appear to be related to the reasons for
which the Clerk determined that the Petition was not in conformity with N.Y. Mun. Home Rule
Law (the “MHRL”) § 37. Accordingly, respondent will address only those bases set forth in his
letter to the Speaker of the City Council dated August 4, 2014 (the “Clerk’s Determination”),
supporting his determination that the petition was deficient. See Petition, Exhibit C.




“Construction Permits,”2

a term that is fundamental to an understanding of the financing plan put
forth by the petitioners. Fifth, the proposed amendment, which would primarily require an
investigation into the September 11, 2001 collapse of 7 World Trade Center, would be nothing
more than an advisory referendum as an investigation rinto the events of September 11, 2001, the

date of of an international terrorist attack that was in any event centered upon property not within

the jurisdiction of the Department of Buildings, is not a fundamentally local matter.

A, The instant Verified Petition is deficient and must be dismissed.

5. MHRL § 24 requires that a proceeding challenging the determination of

the Clerk is to be “heard and determined in the manner prescribed by section 16-116 of the

election law.” N.Y. Mun. Home Rule Law, § 24(1)(a).

6. N.Y. Election Law (the‘ “Election Law™) § 16-116 requires that a petition
to validate a petition shall be heard on an Order to Show Cause and a verified petition (as was
done hére). N.Y. Election Law, § 16-116

7. Furthermore, N.Y. Civ. P. Law R. (the “CPLR”) § 3013 requires that
“[s]tatements in a pleading shall be sufficiently particular to give the court and parties notice of
the transactions, occurrences, or series of transactions or occurrences, intended to be proved.”
N.Y. Civ. P, LawR. 3013,

8. In light of CPLR § 3013, a veﬁﬁed petition filed pursuant to § 16-116 of

the Election Law is required to allege with specificity the factual bases supporting validation.

Zitis likely that petitioners, if asked, would be unable to define the term Construction Permits as
the definition for such term as set forth in the Petition is nothing more than a reference to a
financial report by the Comptroller that does not itself define the term.




Lacorte v. Cytryn, 109 A.D.3d 544, 545 (“*A validating petition must specify the individual
determinations of a board of elections that the candidate claims were erroneous, including the
. signatures that the candidate claims were improperly invalidated” . . . Hérc, the validating
petition was not sufficiently péﬂiéularized to give notice of which detenninations were claimed
to- be erroneous or which signatures Lacorte claimed were improperly invalidated by the
Rockland County Board of Elections.”) (iﬁternal c‘itations omitted) aff'd 21 N.Y.3d 1022., 1023
(2013) (“The Appellate Division properly determined that the validating petition did not‘
sufficiently Specify which determinations of the boaid petitioner claimed were erroneous.”™).

9. Here, the Verified Petition fails to identify even a single signature that
petitioners claim the Clerk improperly determined to be invalid. Accordingly, Lacorte requirés
that the Verified Petition be dismissed.

10. MHRL § 37(5j provides that if the Clerk determines “that there is an
insufficient number of valid signatures, he shall make available to the legislative body a
statement as to the number of signatures found to be invalid and the reasons for such invalidity,
and shall make tﬁe same information available to the person by whom the petition was filed and
make it, together with the petition and his notations of rulings thereon or relative thereto, a
matter of public record in his office.” N.Y. Mun. Home Rule Law, § 37(5).

11.  The Clerk complied with this requirement by stating in the Clerk’s
Determination that the Petition contained “not more than 27,892 qualifying signatures.” Veriﬁe&
Petition, Exhibit C. A copy of the Clerk’s Determination was sent to Leo Glickman,
NYCCAN’s designated representative for receipt of such notice. /d.; Verified Petition, Exhibit

A,




12.  To the extent that petitioners argue that they did not have access to the
information to identify which signatures the Clerk determined were invalid, petitiéners did not
request such information until Monday, August 11, 2014, at 12:09 p.m. See Exhibit 1.

13.  The pcﬁtion consisted of 60 separate volumes each containing, on average,

over 100 sheets. Rather than causing petitioners to have to make arrangements to collect boxes

of material, the Clerk directed a vendor to produce a DVD containing an image of each petition

sheet,

14. By 4:11 p.m. on that same day, petitioners’ counsel was notified that a-

DVD with scanned images of the petition (with markings as to the validity or invé.lidity of each
signature) was available fo;~ pickup in midtown Manhattan at the office of the Clerk’s vendor,
See Exhibit 2.

15. By 5:22 p.m., petitioners’ counsel had taken possession of the DVD. See

Exhibits 3 and 4.

16.  Additionally, petitioners were advised that copies of the worksheets would '

be available for pickup at the Clerk’s Executive Office not later than 9:30 am. on August 12,
2014. See Exhibit 5. |

17. By 9:51 am, petitic;ners’ counsel had taken possession of a copy of the
worksheets. See Exhibit 6. -

18.  Lastly, at 11:09 p.m. on August 12, 2014, petitioners} counsel was sent a
spfeadsheet identifying the approximately 800 signatures on the petition that were determined to
be invalid on account of being duplicative of other valid signatures. See Exhibit 7.

19.  In sum, petitionefs made no effort to obtain copies of the documents or

other information identifying the sigﬁatures that the Clerk determined to be invalid until August




11,2014, one.week after the Clerk made his determination, and four days afier commencing this
special proceeding.

20.  Accordingly, petitioners cannot be heard to complain that the Clerk failed
to make the relevant determinations available to them. Further, there would be no reason that
such determinations would have been made available, individually, to petitioners Lucznikowska
and Butierfield as they did not submit the Petition and therefore had no right to notice of the
determinations pursuant to MHRL § 37(5).2

21.  Once the petitioners requested the inforfnatién,the bulk of it (an electronic
copy of the petition sheets) was made available to and collected by them within hours of their
making the request, the worksheets were made available and picked up by thém the following
morning (still within 24 hours of their making the request), and the‘rem'aining data concerning
the invalidation of only approximately 800 signatures, was provided late in thé day following the
request.

22 | Had petiti-oners made the requests immediately, they would have had
sufficient opportunity to properly set forth and identified in the Verified Petition each
determination of invalidity that they seek to overturn as required by Lacorte.

23.  Here, instead, petitioners_'. simply and in conclusory fashion, assert that
“[m]ore than 30,000 signatories to the Petition were qualified electors.” Verified Petition, 9.

24.  Such an assertion is Wholly insufficient to satisfy the pleading

- requirements set forth in the Election Law. Lacorte, 21 N.Y. 3d at 1023.

3 The individual petitioners also. lack standing to bring this special proceeding challenging the
Clerk’s Determination as they .were not the party submitting the Petition. Nonetheless, as
NYCCAN is a party, and it does have standing, the Clerk will not pursue such an argument given
the short time frame for determination of this matter.




B. The Order to Show Cause was issued in contravention of 22 N.Y.CRR. 202.7(f) and
that portion ordering the Clerk to produce documents should be vacated.

25. 22N.Y.C.R.R. 202.7(f) provides, in pertinent part, that:
Any application for temporary injunctive relief,
including but not limited to a motion for a stay or a
temporary restraining order, shall contain, in
addition to the other information required by this
section, an affirmation demonstrating there will be
significant prejudice to the party seeking the
restraining order by giving of notice. In the absence
of a showing of significant prejudice, the
affirmation must demonstrate that a good faith
effort has been made to notify the party against
whom the temporary restraining order is sought of
the time, date and place that the application will be
made in a manner sufficient to permit the party an
opportunity to appear in response to the application.

26.  Respondent is unaware of the existence of an affirmation demonstrating
that petitioners would have suffered significant prejudice were he to have been given notice of
the application for the Order to Show Cause.

27.  Respondent Clerk was not provided wu:h notice that petitioners would be
seeking entry of the Order to Show Cause.

28.  The Order‘to Show Cause contains a provision directing the production,
on the hearing of ,the. Order to Show}v Cause, of fche “Petition, the permanent personal registration
poll cards of voters in th(e City of New York, and any reports, worksheets, and any and all
documents related to the ‘review’ of the Petition conducted at the direction of tﬁe Respondent.”

29, Such provision is extraordinarily broad and would require the production
of a tremendous volume of documents, including, but not limited to, privileged material.

30.. Additionally, the Clerk has already produced to petitioners a copy of the
Petition togethg:r with the worksheets and a spreadsheet identifying signafures' that were

determined to be invalid due to be duplicative of other signatures.




31.  With regard to the “permanent personal registration poll cards,” the Clerk
does not have possession, custody, or control of such documents. Upon inforxﬁation and belief,
such documents are in the sole possession of the Board of Elections in the City of New York.
Accordingly, the Clerk can not produée them,

32.  Additional materials relating to the review® include attorney-client
communications and attorney work product documents prepared in anticipation of and in

connection with this litigation.’

C. In the event that the Court determines that this matter should not be dismissed for,
among other things, failing to plead the challenged determinations with specificity,
the Court should set a schedule for review and determination of the other issues.

33.  Given the opportunity, petitioners will undoubtedly request a line-by-line
review of certain signatures in an effort to restore a sufficient m_;mlﬁer of signétures so as they
will have established the existence of 30,000 valid signatures.

34. In the event that petitioners are successful at obtaining a line-by-line
fev1ew ﬁotwﬂhstandlng their omissions to date and further succeed at restoring a sufﬁment
number of signatures, the underlymg legal issues will need to be briefed. Respondent would.
intend to answer and move for summary judgment pursuant to Rule 3212 of the Civil Practice

Law and Rules.

* The Clerk’s review and determination extends beyond a simple review and determination of the
number of valid signatures. It also includes a review and determination of legal issues which, as
set forth in the Clerk’s Determination, relied upon the advice of the Corporation Counsel.




35.  The Clerk’s Determination of the legal issues was based upon an analysis
by the Office of the Cérporation Counsel of the legal issues, including the requirements ﬁ;r
sufficiency of financing plans, the City’s powers to expend funds and raise revenues and the
burden imposed upon petitioners by law to ensure that voters have notice of the purpose and
effect of lawful initiative proposals. Substantial bri_eﬁng would be appropriate in order to present
these issues to the Court in the most comprehensive manner. |

36. For the foregoing reasons, respondent Michael McSweeney, the City
Clerk and Clerk of the Council of the City of New York, respectfully requests that this Court
enter an Order dismissing the instant special proceeding with prejﬁdice or, in the event that the

Court determines that the Verified Petition was sufficient, establish a schedule for further

. proceedings.

Dated: - New York, New York
August 13, 2014

S‘;‘EPH N KITZINGER
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To commence die statutory Hime pesiod for
appeals as of right (CPLR 5513(a)], you
are advised to serve a copy of this order,
with notice of entry upon aff parties. -

SUPREME COURT OF THE STATE OF NEW YORK

RO B AL

¢ ID:  *02B5B5790008 Type: COU
E:ndf BOARD OF ELECTIONS y

Recorded: 08/06/2013 at 04:52:08 PM

Fee Amt: $210.00 Page 1 of 6
Transaction: DECISION & ORDER
Rookland County, NY

Paul Piperato County Clerk

SU-2013-001432

- DECISION & ORDER -

COUNTY OF ROCKLAND
X
DAGAN LACORTE,
Petitioner—Candidate,
Aggrieved,
~against-

HOWARD L. CYTRYN, DELORES L.
RAYMOND
Respondents-Candidates,
-and-

ROCKLAND BOARD OF ELECTIONS,

Respondent.

Index No. 1432/13

In the Matter of the Application of
HOWARD L. CYTRYN, DELORES L. RAYMOND
and ROSEANNE L. LORENC, '

Petitioner-Objectors,

-and- .
DAVID FRIED,
Petitioner-Aggrieved
Candidate,
-against-
THE ROCKLAND COUNTY BOARD OF ELECTIONS,
‘ Respondent,
-and- .

VLADIMIR LEON and DAGAN LACORTE,

Respondents-Candidates.

X

File Number: SU-2013-001432 Seq: 1 Doc Seq: 4

Index No. 1434/13
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LOEHR, I.

| The following papers numbered 1-8 were read on the Petition of Dagan Lacorte to
validate his Designating Petition as a candidate of the Democratic Party for the office of
Rockland County Executive, and the Petition of Howard L. Cytryn, Delores L. Rayniond,
Roseanne L. Lorenc and Davfd Fried (collectively “Cytryn™) to invalidate such Designating ;

Petition.'
Papers Numbered

Order to Show Cause - Verified Petition (Lacorte) 1 o
Verified Answer of Cytryn 2
Affidavit in Opposition (Board of Elections) 3
Rill of Particulars : 4
Order To Show Cause - Verified Petition (Cytryn) 5
Verified Answer of Lacorte 6
Post Trial Memorandum (Lacorte) 7

8

Post Hearing Submission (Cytryn)

Upon the foregoing papers and the hearing held on August 1-2, 2013, Lacorte filed a
Designating Petition with the Board of Elections on July 11, 2013, containing in excess of 4,300
signatures, 2,000 signatures being required; Cytryn then timely filed objections, and the Board of
Elections ruled invalid in excess of 2374 signatures, leaving Lacorte with 74 signatures iess than
required. The parties were advised of same by letters dated Fuly 25, 2013, although Lacorte
became aware of the Boafd’s ruling that day. Cytryn had commenced 2 preemptive proceeding
on July 22, 2013 in Westchester County, apparently anticipating that afl the Judges in Rockland .
County were recuse themselves, By Order of the Administrative Judge dated July 26, 2013, the

' Cytryn also sought to invalidate the Designating Petition of Vladimir Leon for the same
party and office. The Board of Elections determined his Designating Petition to be invalid and he
commenced a validating proceeding {Index No. 1381/13). In a Decision and Order dated August
5, 2013, this Court dismissed Leon’s Proceeding. The Cytryn proceeding with respect to Leon is
therefore moot.

File Number: SU-2013-001432 Seq: 2 Doc Seq: 4
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matter was transferred to this Court. On the same day, Lacorte timely cornmenced his
proceeding. The proceedings were tried jointly on August 1-2, 2013.% Lacorte served Cytryn
with his Bill of Particulars in support of his validating Petition. Cytryn first moves to dismiss the
Petition based on Lacorte’s failure to plead the individual determinations of the Board of
Elections which he claimed were erroneous (see Matter of Jennings, 32 AD3d 486 [2d Dept
2006]). Inasmuch as the Board of Elections did not provide Lacorte with same until July 31,
2013, the motion is denied (Matter of Bodkin v Garfinkle, 21 AD3d 571, 572 [2d Dept 2005]).

As to the merits, Lacorte called Elliot Shubin, The Board of Elections had invalided all
signatures on page 221 on which he had been the subscribing witness based on an alteration in
the date of his signature, While unexplained and uninitialed alterations in 2 subscribing witness’s
statement will result in invalidation of the page, the alterations here was both initialed and
explained. The 15 signaturés are therefore resuscitated (Matter of Rosemarin v Belcastro, 44
AD3d 1055, 1056 [2d Dept 2007]).

Lacorte called Karina Edouard. The Board of Elections had invalidated signature 4 on

‘page 42 and signature 10 on page 105 for uninitialed alterations. Edourd, the subscribing witness

for both pages, explained the alterations. The two signatures are therefore resuscitated.

Lacorte called Olivia Baker-Sullivan who was subscribing witness on page 147. The
Board of Elections invalided four signatures on that page based on an uninitialed alteration in the
date of the subécribing witness. Baker-Sullivan explained the alteration. The four signatures are
therefore resuscitated. The Board of Elections also invalidated signature 2 on page 311 for the
uninitaled alteration of the Town. An altération of the address on a signature line need not be
initialed (Electioﬁ Law § 134[6]. Moreover, Baker-Sullivan explained the alteration (to correct
the town). The signature is therefore resuscitated.

- Lacorte called Alexandra Herzog who was the subscribing witness on page 66. The

Board of Elections invalidated signatures 2 and 3 on that page for uninitialed alterations to the

. ? The proceedings were originally scheduled for July 31, 2013, Due to a scheduling
conflict between this Court and a Court in Westchester County, these proceeding were adjourned
by the Court to August 1, 2013.

File Number: SU-2013-001432 Seq: 3 Doc Seq: 4
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dates they signed. Herzog explained the alterations (to correct the dates to when signed). The
two signatures are therefore resuscitated.

Lacorte called Ann Drossman who was the subscribing witness on page 51. The Board of
Elections invalidated signature 7 because of an uninitialed alteration to the date when signed.
Drossman explained the alteration (to correct the date to when signed). The signature is therefore
resuscitated.

Lacorte called Aleck Yin who was subscribing witness on page 217. The Board of
Elections invalidated the 13 signatures on this page due to an unintialed alteration to the number
of signatures. Yin explained that he changed the number to 13 to make it correct. The 7
signatures invalidated based on this alteration are therefore resuscitafed.

Lacorte called Anson Newton who was the subscribing witniess on page 64. The Board of
Elections invalidated sighature 3 due to an uninitialed aiteration of the date of the signature. Yin
explained that the alteration was to correct the date to when signed. The sigpature is therefore
resuscitated. _

Lacorte called Kathleen Koster, whose signature (number 2) was invalidated by the
Board of Elections, for a perceived incorrect address. Cytryn does not oppose resuscitating her
signature.

Lacorte called Ryan Karben who was the subscribing witness on pages 27, 50 and 80, all
of which (including their 45 signatures) were invalidated by the Board of Elections because the
WID listed his Town as Hatferstraw when the correct town was Ramapo. Karben testified that
his correct address, which is in Pamona, in the Town of Ramapo, was listed in the Statement of
Witness and an unidentified individual had thereafter completéd the WID, listed the Town as
Haverstraw. Based thereon, the 45 signatures are resuscitated (Matter df Curley v Zacek, 22
AD3d 954, 955-56 {3d Dept 2005]).

Lacorte called Jared Lacorte who was the subscribing witness on pages 141 and 248
which were invalidated in total (23 signatures) because he was not registered to vote at the
address listed. While a subscribing witness may be registered at an address other than shown on
the Board of Election’s records (Matter of Ramos v Lawson, 298 AD2d 610, 611 [2d Dept

20027), Lacorte submitted evidence that Jared Lacorte was registered as a Democrat to vote in

File Number: SU-2013-001432 Seq: 4 Doc Seq: 4
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Nassau County. In response, Cytryn elicited evidence that Jared Lacorte resided in Manhattan
and not Nassau County and argued, therefore, that Jared Lacorte was not properly registered to
vote there. Unless and until his registration was cancelled by Nassau County pursuant to Election
Law § 5-402[2]), J ared Lacorte was registered to vote as a Democrat (see-Nescz‘ v Carary, 112
AD?2d 1056 [2d Dept 1985]) and therefore eligible to be a subscmbmg witness. The 23 signafures
are therefore resuscitated.

Lacorte called Jessie Jones who was the subscribing witness on pages 297 and 331. The
Board of Elections invalided page 297 in its entirety {13 signatures) because of an uninitialed
alteration in the total number of signature and signature 1 on page 331 for an uninitialed date of
the signature. Jones explained that the alterations were to correct the date and number of
signatures. The 7 signatures are therefore resuscitated.

The Board of Elections had invalidated the signatures on line 1 of page 217, line 7 of
page 255, signature 11 on page 363 and signature 3 on page 356 as not being ragistered. At the
hearing, ‘Commissioner Stavisky conceded that they were registered and Cytryn does not oppose
resuscitation.

Lacorte cailed Herve Alexandre who was the subscribing witness on pages 34, 44, 45, 93,
119, 262, 303 and 352. The Board of Elections invalided all but 13 signatures on these pages.
Lacorte sought to resuscitate two of the invalidated signature. Evidence was presented, however,
that one of the invalidated signatures — though not one sought to be resuscitated — was for an

" Alice Hand who had died in 2011. No explanation for this was introduced. Based thereon, the
application to resuscitate the signatures is denied and the application to invalidate the 13
signatures is granted.

Cytryn asked the Court to compare three signatures with the reglstranon cards. The Court
did so and found the signature of Jonathan A. Theodore did not match. The Court therefore '
invalidates that signature.

Cytryn seeks to invalidate all remaining signatures of 16 pages in which it is claimed that
the subscribing witness overstated the number of sighatures. Where, as here, the overstatement

was at most ap innocent error and not fraudulent, only the avercount is invalidated (Matter of

File Number: SU-2013-001432 Seq: 5§ Doc Seq: 4
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Ramos v Lawson, 298 AD2d 610 [2d Dept 2002]). Cytryn relies on Kruger v Richards (93 AD2d
898 [2d Dept}, affd 59 NY2d 680 [1983]). Kruger, however, is not inconsistent with Ramos and
supports Lacort’s position. Having said that, it does appear that the Board of Elections credited

Lacorte with 15 signatures on page 367 when the page contained only 14 signature. Cytryn’s

further application to invalidate Lacorte’s signatures is denied.
Based thereon, Lacorte has 2096 signatures and needed only 2000. As Cytryn has failed

to show that the Designating Petition was permeated with fraud or that the candidate has .
participated in any fraud {see Marter of Rodriguez v Harris, 51 NY2d 737 [1980]; 100 AD3d 11,
15 [2d Dept 2012); Boner v Negron, 87 AD3d 737, 740 {2d Dept 2011}), the validating Petition

is granted and the invalidating Petition is dismissed.

The foregoing constitutes the decision and order of this court.

Dated: New City, New York
August 47,2013

STROOK & STROOK & LAVAN LLP
Attorneys for Lacorte

180 Maiden Lane

New York, NY 10038

ALAN GOLDSTON, ESQ.
Attorneys for Cytryn

164 White Road

Scarsdale, NY 10583

Office of County Attorney

HON. GERALD E. LOEHR, 1.8.C.

ENTERED

AUG 06 201
s S

Attorneys for the Rockland County Board Elections

11 New Hempstead Road
New City, NY 10956
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DESIGNATING PETITION
AND
OPPORTUNI TY TO BALLOT PETITION
RULES
FOR THE
SEPTEMBER 9, 2014
PRIMARY ELECTION

Adopted: April 8, 2014

These Rules are adopted by the Board of Elections in the City of New
York [hereinafter “Board”] pursuant to Election Law § 6-154 (2)
Everyone is urged

to consult the Election Law and Regulations of the New York State
Board of Elections, 9 NYCRR §6215, as well as these Rules.




DEFINITIONS:

Petition: A “petition” is all of the sheets which may be filed with

the Board in one or more volumes, together with any
required cover sheet, which designate the same
candidate for a particular public office or party
position. It includes an “opportunity to ballot” petition
as set forth in Section 6-166 of the Election Law.

Petition Volume: A “petition volume” is the securely fastened

grouping of petition sheets for one or more
candidates or group of candidates.

Cover Sheet: A “cover sheet’” is the form (as set forth in Rule C of

Al.

A2.

these Rules) to be filed with the Board which
summarizes what petition volume or volumes
comprise the Petition for each candidate for a
particular public office or party position.

A. GENERAL REQUIREMENTS

A designlating petition shall comply with the provisions of Section 6-134

- of the Election Law. An opportunity to ballot petition shall comply with

the provisions of Section 6-166 of the Election Law. Sheets of a
designating petition shall be securely fastened together in one or more
petition volumes. The sheets in each petition volume shall be
numbered sequentially at the bottom of each sheet

Pursuant to Section 1-106 of Election Law, all papéers required to be
filed shall, unless otherwise provided, be filed between the hours of
9:00 am. and 5:00 p.m. at the Executive Office of the Board, 32
Broadway, 7" Floor, New York, N.Y. 10004. If the last day for filing
shail fall on a Saturday, Sunday, or legal holiday, the next business day
shall become the last day for filing. The Board of Elections shall be
open for the receipt of any document from 9:00 a.m. until Midnight on
the last day to file any such document. Failure of any person or entity
to deliver any such document to the Board on or before the last day to
file same shall be a fatal defect.
2




B1.

B2.

B3.

B4.

BS.

B. IDENTIFICATION NUMBERS

No one is required to apply for a petition volume identification number
before filing any petition volume. However, any person may apply for a
petition volume identification number by submission of an Identification
Number Application Form. Identification Number Application Forms are
available at the Board’s Candidate Records Unit, 32 Broadway, 7th
Floor, New York, NY 10004. if a petition volume identification number
has been assigned before the petition volume is filed, the petition
volume identification number must appear prominently on the top of the
petition volume. The Board requests that petition volume identification
numbers not be placed on the petition volume’s binding.

The Board will inscribe petition volume identification numbers on all
application forms. These forms will be retained in a binder for public
inspection.

A pre-assigned petition volume identification number shall be used only ‘
by the candidate/s or applicant/s named in the application. Petition
volume identification numbers are not transferable or assignable.

A pre-assigned petition volume identification number shall be used only
for the election event for which the application is made.

Whenever a petition volume is filed without a pre-assigned petition
volume identification number, the Board will assign a petition volume
identification number at the time the petition volume is filed.




c1.

C2.

C. COVER SHEET

A cover sheet must be filed for all petitions containing ten or more
sheets in one volume or consisting of more than one volume. The
cover sheet SHALL BE FILED SEPARATELY from the petition
volume(s). It shall not be attached to any petition volume.

A cover sheet shall accurately and correctly state the following

, mformatlon

the office, the polltlcal party’s name and district number (where
appropriate) for which each designation and nomination |s being
made;

the name and complete resmience address of each candidate;

the total number of volumes comprising each petition;

an identification of the volumes comprising the petition; when
multiple volumes are filed, a single cover sheet may be filed
consistent with the Regulations of the New York State Board of
Elections, 9 NYCRR §6215.2 (a) (2), with the volumes identified
by listing the identification number of each volume, either
individually or cumulatively;

a statement that the petition contains the number, or in excess of
the number, of valid signatures, required by the Eiection Law;

a place for the optional designation of a contact person to be
notified to correct noncompliance with the Rules (a candldate may
be designated as the contact person);

when more than one candidate is designated or hominated on the
same petition volumes, the candidates may be grouped together
on a cover sheet so that the number of volumes comprising the
petition need not be repeated,

a cover sheet may consist of more than one page;

the information contained on the cover sheet must correctly match
the information printed on the petition sheet for each candidate.




C3.

The names and addresses of candidates for county committee may be
set forth by election district of candidacy on a schedule to be annexed
to the cover sheet. Such cover sheet/schedule for the position of
county committee shall include all the information reguired by Rule C2,
and in addition, a list by election district of the identification numbers or
the volume number, and page number where such S!gnatures appear
for each election district.

C4. An amended cover sheet must clearly identify the original cover sheet

C5.

- C6.

which it is amending by attaching a copy of the original cover sheet
which it is amending or attaching a copy of the notice of non-
compliance. The amended cover sheet must contain all the information
required of a cover sheet. Amended cover sheets must contain the
following authentication: "This is to certify that | am authorized to file this
amended cover sheet." Said authentication must be signhed and dated
and shal! include the printed name, address, and may include the office
telephone number and fax number of said candidate or representative.

An amended cover sheet must be filed on or before the last day to file
the petition unless the amended cover sheet is filed to cure a failure to .
comply with the Rules after the Board has made a determination of
non-compliance with these Rules.

The Board shall post conspicuously at the front counter at the place of
petition filing during the petition circulation and filing period a sign with
the following notices:

- A COVER SHEET IS TO BE FILED SEPARATELY from any
petition volume; a cover sheet is not to be attached to any
petition volume;

- All Sheets of each Petltlon Volume are to be SECURELY
FASTENED:;

- All sheets of each Petition Volume are to be

"SEQUENTIALLY NUMBERED.




D1.

D2.

D3.

D. DETERMINATIONS; CURES
PURSUANT TO §6-134 (2) OF THE ELECTION LAW

Within two (2) business days of the receipt of a petition,! the Board

will review the petition to determine whether the petition complies with
the cover sheet and binding requirements of these Rules. Such review
shall be limited to matters apparent on the face of the cover sheet, the
binding of each petition volume, and the number of petition volumes.

Such review and such determination shall be without prejudice to the -
- Board’s determination of objections and specifications of objections filed

pursuant to the provisions of the Election Law and these Rules.

The Board, pursuant to the provisions of Section 3-212(5) of the Election

- Law authorizes that a Commissioners’ Committee composed of one

Commissioner from each of the political parties represented on the
Board, designated by the President and Secretary of the Board, who
may make such designation by telephone, to make determinations
pursuant to this Rule. Notice of the time and place of such meetings
shall be posted at the Executive Office and on the Board’'s website. In
the event that the Board determines that a petition does not comply with
these Rules, the Board shall forthwith notify the candidate or candidates
named on the petition of its determination and the reasons therefore.

Notification of a determination of noncompliance shall be given by
written notice by depositing such notice on the day of such determination
with an overnight delivery service, for overnight delivery, on the next
business day after the determination to the candidate or contact person,
if designated, at the address stated on the petition. If the candidate files
with the Board written authorization, signed by the candidate, for the
Board to give notification by facsimile transmission, then the Board may
send such notice by facsimile transmission to the number set forth on
the signed written authorization and/or by overnight delivery, on the day
of the determination. '




D4. A candidate may, within three (3) business days of the date of a

D5.

D6.

determination that the petition does not comply with these Rules, cure
the violation of these Rules. Cover sheet deficiencies may be corrected
by the filing of an amended cover sheet and/or as directed in the notice
of non-compliance. Such cure or correction must be received by the
Board no later than the third business day following such determination.
Such cure or correction will be reviewed by the Board to determine if it is
in compliance with the Election Law and these rules.

If the petition is one for an opportunity to ballot, then the first named
person on the committee to receive notices or applicant(s) for the

identification number or numbers under which the petition was filed
shall be deemed to be the "candidate" for purposes of these Rules.

Upon expiration of the (3) business days set forth in Rule D4, the Board
or a Commissioners Committee established pursuant to Rule D2, shall
review the filed attempted cure. If the Board determines that an attempt
to cure a defect does not comply with these Rules or the Election Law,
the Board shall notify the candidate or candidates named on the
petition/cover sheet of its determination and the reasons therefore. The
Board shall give written notice of such determination and the fact that
the candidate(s) will not appear on the ballot by depositing such notice
on the day of such determination with an overnight delivery service, for
overnight delivery, on the next business day after the determination to
the candidate or contact person, if so designated, at the address stated
on the petition, cover sheet and/or amended cover sheet, as applicable.







